THE SENATE Democrats 
who tried to drive a w$dge, 
between Supreme Court 
nominees Lewis F.. Powell 
Jr. and Williajm H. Rehn- 
quist can relax now. The two 
new justices have accom- 
plished a split of then* own 
now that they are both on 
the high bench. 

In the court's latest deci- 
sion, Rehnquist carved out a 
position of conservatism 
that made even the soft-spo- 
ken former Virginia corpo- 
ration lawyer look like a lib- 
eral. Indeed, on the entire 
court only Rehnquist held 
firmly that there was no 
help in the Constitution for 
illegitimate children. 

It was Powell who deliv- 
ered the opinion of the 
court that it was not only 
unequal, it was “illogical 
and unjust" to penalize a 
child for the sins of his par- 
ent by denying him rights 
enjoyed by a child who was 
born in wedlock. 

It was Rehnquist who in 
lonely dissent called into 
question at least a genera- 
tion of Supreme Court pro- 
cedents applying the equal 
protection clause of the 14th 
Amendment beyond the 
realm of race to other forms 
of discrimination. 

THE CASE, which is 
more important for its 
legal principles than for its 
poignant facts, involved the 
children of a fatally injured 
Louisiana workman, four le- 
gitimate and two born of an- 
other woman while his wife 
was in a mental institution. 
All the children were part 
of the man’s household. 

Under oft-attacked Louis- 
iana laws, the worker’s legit- 
imate offspring had priority 
when it came to collecting 
death benefits. The other 
dependent children could 
share in the compensation 
only if there were enough to 
go around, and in this case 
there was not. 

Critics out of court have 
condemned such laws as a 
species of racism but in 
court they are handicapped 
by the fact that on paper 
the law applies to black and 
white alike. The Aetna Cas- 
ualty & Surety Co., defend- 
ing the state’s law, made 
much of the fact that all the 
workman’s children, legiti- 
mate or not, were black. 

All nine justices agreed 


with . Powell that it would 
depart from a 1968 ruling 
and -violate the principle of 
state decisis — adherence to 
precedent — to uphold the 
Louisiana law. Rehnquist 
simply disagreed with that 

precedent and many others 
— exactly how many will not 
emerge until future cases 
are decided— as “an extraor- 
dinary departure from what 
I conceive to be the intent 
of the framers of the 14th 
Amendment." 

ist, also by himself, dis- 

A month earlier Rehnqu- 
sented as the court ruled j 
that a Texas prisoner’s suit 
for equal religious privi- 
leges should not have been . 
dismissed out of hand. Con- 
demning prison “writ-writ- 
ers,” Rehnquist said that 
while the 14th Amendment 
treated racial distinctions as 
suspect, many of the amend- 
ment’s framers “would 
doubtless be surprised to 
know that convicts came 
within its ambit." 

Both utterances were fo- 
reshadowed by Rehnquist’s 
testimony back on Nov. 4 be- 
fore the Senate Judiciary 
Committee. Sen. Birch Bayh 
(D-Ind.), reading a question 
prepared by the temporarily 
absent Sen. Philip A. Hart 
(D-Mich.), asked Rehnquist: 

“One thing that has trou- 
bled me is whether your rec- 
ord can fairly be said to re- 
flect the dedication ‘to the 
great principles of civil 
rights’ of which President 
Nuxon spoke. What have you 
ever done or said that could 
help me on that concern?” 

Among Rehnquist’s an- 
swers was the statement 
that “Mr. Justice Miller, I • 
think, made the statement 
in the (1883) Slaughterhouse 
Cases that in his opinion the 
principal import of the post- 
Civil War amendments was 
to benefit the Negro race." 

THAT MUCH was gener- 
ally agreed, and no senator 
asked the nominee whether 
his answer signalled disa- 
greement with the widely 
accepted notion that the 
14th Amendment’s guaran- 
tees extended to other forms 
of discrimination. 

The reference to the 
Slaughterhouse Cases was 
repeated in Rehnquist’s dis- 
sent along with the lament 
that Justice Samuel F. 
Miller had proved “a bad 
prophet" on the limitations 
of the amendment. 
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